
   

 
 
 
 

Judgment No. SC-19-09 
Civil Appeal No 100/06 

 
 

(1)      KINGDOM       STOCKBROKERS      (2)     KINGDOM      NOMINEES     (PVT)     
LTD     v    NATIONAL     SOCIAL      SECURITY     AUTHORITY 

 
 

SUPREME COURT OF ZIMBABWE 
CHEDA JA, ZIYAMBI JA & GARWE JA 
HARARE, NOVEMBER 19, 2007 & JULY 23 2009  
 
 
M R Hellens SC, for the appellants 
 
D M Foroma, for the respondent 
 
 
      

ZIYAMBI JA:  On 5 April 2006 the High Court granted the following order 

in favour of the respondent: 

 
 “1. That the Plaintiff be and is hereby granted judgment against the Defendant in the 
following terms: 
 

(a) … . 
 
(b) Delivery of 7.5 milion Econet Wireless Holdings Limited Shares.  This 

claim has since been amended by consent of the parties to read: 8.5 Million 
Econet Wireless Holdings Limited Shares.  The error was due to a 
mathematical miscalculation. 

 
(c) Interest at the legally prescribed rate with effect from 1 July 1999. 

 
(d) Costs of suit on a legal practitioner and client scale.” 

 
 
 

The respondent had claimed in its amended declaration the following relief: 

 
“A.      As against the first Defendant- 
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a. payment of the sum of $78 750 000, with interest thereon at the 
     prescribed rate of interest from 27 July 1999 to date of payment; 
  

 b.    payment of the sum of $616 700, with interest thereon at the prescribed 
                 rate of interest from 27 July 1999 to date of payment; 

 
c.      costs of suit; 

 
 
 
  B.  As against the first Defendant and the second defendant, jointly and severally, 
        one delivering, the other to be absolved, and against payment of $15 million: 

 
a. delivery in negotiable form in favour of the plaintiff of 7 500 

000 shares in Econet Wireless Holdings Limited; 
 
b. costs of suit.” 

 
 
In the alternative, the plaintiff claimed, as against both the defendants, the 

one paying the other to be absolved, reimbursement of the secret profit of $78 750 000 

with interest thereon at the prescribed rate of interest from 30 July 1999 to date of 

payment, and delivery in negotiable form in favour of the plaintiff of 7 500 000 shares in 

Econet Wireless Holdings Limited, and costs of suit. 

 
 

The appellants now appeal against the whole judgment contending that the 

court a quo erred in fact and in law in granting the order that it did. 

 

The background of this matter is as follows. 
 
 
Econet Wireless (Pvt) Limited (“Econet”) is a cell phone  service provider in Zimbabwe.  

In 1998 it issued shares, all of which were listed on the Zimbabwe Stock Exchange 

(“ZSE”). It was a condition of at least 60% of the shares (that is, all the shares relevant to 

this matter) that they would not be traded before 1 September 2001, being a date three 

years from the date of issue. These shares were held by TS Masiyiwa (Pvt) Ltd (“TSM”), 
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and equated to 435 million Econet shares. In terms of a shareholders’ agreement between 

the TSM shareholders, the sale of TSM shares without the agreement of the other 

shareholders was prohibited prior to 1 September 2001. 

 

In January 1999, Mr Daniel Shumba (“Shumba”), who held the rights to 

43.5 million Econet shares by virtue of his 10% shareholding in TSM, requested special 

dispensation from his co-shareholders to dispose of his TSM shares, and in so doing, to 

pass on all the rights which he held in the Econet shares.  The dispensation sought was 

granted on three conditions, namely, that all the shares were sold; that the shares be sold 

through the first appellant (“KSB”) or Continental Securities; and that the new 

shareholders were approved by the existing TSM shareholders.  

 
On 11 March 1999, following an approach by KSB to the respondent 

(“NSSA”) to sell Shumba’s shares, the latter was advised of a possible deal with NSSA 

and agreed to sell his shares at $2.00 per underlying Econet share.  As far as he was 

concerned his shares had, as at 16 March 1999, been sold to NSSA. However, unknown to 

Shumba, and as will be seen below, NSSA withdrew from the deal once it discovered the 

trading limitation on the shares.  

 

According to the appellants, the agreement concluded with NSSA was for 

the sale of 21 750 000 shares at $1.80 per underlying share.  When Shumba indicated that 

his asking price was $2.00 per underlying share, another buyer was found, namely, 

Kingdom Asset Management (Pvt) Ltd, (“KAM”) to whom the remaining shares were sold 

at a price of $2.20 bringing up to $2.00 the average price per share. Shumba was advised 

that all his shares had been sold to NSSA at $2.00 per share.  The brokers notes issued in 

the name of Shumba on 16 March 1999 show that the shares were sold in two lots, one half 
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at $1.80 and the other half at $2.20.  The corresponding “bought” notes issued on that date 

to NSSA and KAM show that NSSA purchased 21 750 000 shares at $1.80 and KAM 21 

750 000 shares at $2.20. 

 

 However, once it discovered the trading limitation on the shares NSSA 

withdrew from the deal within the 7 day period allowed for cancellations and this placed 

KSB in a position where it was in possession of half of the shares, having advised Shumba 

of the sale of all the shares. Unwilling to lose the deal, KSB persuaded KAM to take up 

NSSA’s half of the shares thus ensuring that the sale of Shumba’s shares went through.  

When the shares were delivered they were held in the name of the second appellant 

(“Nominees”) who thereafter held them on behalf of such parties as had title to the shares. 

 

NSSA’s version of events is somewhat different but both parties agree that 

this agreement was cancelled.  According to the NSSA, all 3200 TSM shares representing 

43.5 million Econet shares were purchased on 16 March 1999 by NSSA through KSM, 

acting as stockbrokers, and held on behalf of NSSA by the Nominees. However as NSSA 

pleaded at p 11 of its amended declaration: 

“11. In or about March 1999, the parties cancelled the agreement of sale as the 
Plaintiff would not accept  a condition in terms of which it could not dispose of the 
shares until 30 September 2001.” 
 
 

What happened next is as follows.  On 23 June 1999 NSSA entered into a 

tripartite agreement with KSB and Nominees in terms of which KSB, acting as brokers, 

secured the sale to NSSA from a “third party” of the rights to 35 million Econet shares to 

be held by Nominees on behalf of NSSA.  No price is stated in the written agreement but 

the parties agree that the shares were sold to NSSA at $4.25 per share.  The preamble to the 

agreement provides as follows: 
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“WHEREAS 
 
a) NSSA wanted to buy an additional 35 000 000 shares in Econet.  NSSA 

approached KSB who had acted as brokers for the initial purchase of 35 000 000 
in Econet in September 1998. 

 
b) Whereas Kingdom found 35 000 000 Econet shares in the market held by TS 

Masiyiwa Holdings (Pvt) Ltd whose sole asset is shares in Econet  Wireless 
Holdings Limited. 

 
 
c) Ownership of these shares gives NSSA 35 000 000 Econet shares.  Because of 

undertaking given at the time Econet listing in September 1998, these Econet 
shares can only be transferred or disposed of (at market price) under Kingdom 
Nomineees until 31 (sic) September 2001 thereafter the Nominee undertaking 
falls away. 

 
d) For convenience an (sic) in the normal and usual course of its stockbroking 

business, KSB caused the said shares to be registered in the name of the 
nominee.” 

 

 

On 26 June 1999, a broker’s note was issued in favour of NSSA for the 

purchase of 35 000 000 Econet Wireless Holdings Limited shares at $4.25 per share.  The 

total payment for these shares was Z$150 238 270.00.  It seems the purchase price was 

paid by NSSA in three tranches.   

 

About one year later, NSSA contended that it had overpaid for the shares 

claiming that it ought to have paid only $2 per share and that the total number of shares 

purchased by it was 43.5 million shares.  It claimed the delivery of the balance of the 43.5 

million shares, namely 8.5 million shares from KSB and Nominees. The dispute between 

the parties could not be resolved and summons were eventually issued. 

 
NSSA pleaded its case as follows: 

 
“13. On or about 23 June 1999, the first Defendant, acting as a stockbroker,  as 
aforesaid, represented  to the Plaintiff that a person who held 35 million shares in 
Econet wished to sell those shares at a  price of $4.25 for each Econet  share … . 



  SC 19/09 6

 
16. The representation by the First Defendant set out in paragraph 13 above was 
false to the knowledge of the first Defendant in that: 
 

16.1 there were no shares in Econet being offered for sale, only shares 
in TS Masiyiwa, which shares carried with them an entitlement to 
deal in Econet shares after 30 September 2001; 

 
16.2 the price being sought by and in fact paid to the seller in respect of 

the shares was $2 per share, not $4.25 per share; 
 

16.3 the said shares were being dealt with by the First Defendant on 
behalf of the Second Defendant, an associated company,  and not 
on behalf of a third party. 

 
17. In addition the first defendant failed to disclose, as was its duty, that the 

shares being offered in June 1999 were the same shares as had been 
bought in March 1999, and which contract was thereafter cancelled by 
the parties.  

 
 

18. As a result of the aforesaid false representation and material non-
disclosure, the plaintiff was induced to purchase less than the full 
number of shares in Econet to which Daniel Shumba was entitled, and 
was induced to pay a price of $4,25 in respect of each such share, and not 
a price of $2 in respect of each such share, which was the price paid to 
Daniel Shumba. 

 
19. As a result of the fraudulent conduct of the Defendants aforesaid, the 

Plaintiff has suffered prejudice and damages as follows: 
 

19.1  in the sum of $78 750 000, being the difference between the price   
         of $2 sought by and paid to Daniel Shumba at $2 per Econet share, 
         as against the price of $4,25 per Econet share paid to the 
         first defendant; 
 
19.2 in the sum of $616 700, being additional commission paid by the 

plaintiff to the first defendant in respect of brokering commission. 
 
19.3 the loss of 7,500,000 shares in Econet, against tender of the sum 

of $15 million upon transfer, such sum being $2 per share. 
 

   20.  Alternatively, both the first defendant and the second defendant acted at all 
         times as an agent for the plaintiff and as a result of the facts set out above 
         made a secret profit for which they have not accounted to the plaintiff of $78 
        750 000 and for 7 500 000  Econet shares as aforesaid.”         
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The court a quo considered only the cause of action based on fraudulent 

misrepresentation.  In order for NSSA to succeed it had to show: 

a representation; 
 
that was false; 
 
known to be such by the maker of the representation; 
 
that was material; 
 
that induced the contract; and 
 
that caused prejudice to the plaintiff. 

 

NSSA failed to overcome the second hurdle.  As submitted on behalf of 

KSB, all the parties were aware that the TSM shares which were being sold carried with 

them an underlying right to deal in the Econet shares and only after 30 September 2001.  It 

was submitted that those Econet shares that were capable of being traded provided the 

proxy price of the underlying Econet shares which in turn established the price of the TSM 

shares. 

 

As to the price of the shares, it was submitted that the seller of the shares in 

June was KAM. The shares though bought in March for $2.00 were now being sold at 

$4.25 per share.  The shares were held by Nominees on behalf of KAM who was now the 

seller. 

 

The agreement signed by the parties on 23 June quite clearly shows that all 

parties were aware that the shares which NSSA was purchasing were 35 000 000 TSM 

shares which were not tradable until 30 September 2001. The agreement also provided that 

Nominees was to be the registered owner of the shares until 30 September 2001 after 

which the shares would be delivered to NSSA if the latter no longer wished them to be 
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held by Nominees.  It seems to me that the evidence led by NSSA fell short of establishing 

both the falsity of the alleged representations and the inducement to enter into the 

agreement since it was aware, at all relevant times, of the status of the shares which were 

purchased by it and held on its behalf by Nominees.  

  

The duty to disclose, alleged in paragraph 17 of the declaration, has also not 

been established. As at 16 March 1999, the agreement for the sale of shares at $2 per share 

was cancelled. As from that date there was no relationship between NSSA on the one hand 

and KSB and Nominees on the other, from which a duty to disclose any information 

regarding the shares could have arisen. This is evident even from NSSA’s own pleadings. 

 

The agreement of 23 June was a fresh agreement to purchase 35 000 000 

TSM shares. It had no relationship whatsoever with the cancelled agreement of 16 March 

1999 whereby NSSA allegedly agreed to purchase all the TSM shares held by Shumba 

amounting to 43.5 million underlying Econet shares. NSSA got what it purchased: 35 000 

000 shares at $4.25 per share not tradable until September 2001.   

 

NSSA’S claim is based on the wrong premise that even after the 

cancellation of the agreement of 16 March 1999, KSB and Nominees continued to hold the 

shares on its behalf. The fallacy of this premise lies in the fact that once the agreement was 

cancelled any relationship between the parties ceased to exist.   

 

It seems to me that NSSA negotiated a bad deal. The evidence, though 

suggesting some questionable conduct both on the part of NSSA’s officials and that of 

KSB, has failed to establish a cause of action in favour of NSSA. In my view, if anyone 



  SC 19/09 9

had a cause of action in this matter, it is Shumba who was paid $2 per share when his 

shares were sold to NSSA at $4.25 per share.  

 

In view of the cancellation of the first agreement on or about 16 March 

1999, NSSA has also failed to establish its entitlement to 43.5 million shares.  The 

agreement concluded by it in June 1999 was for the purchase of 35 000 000 shares. No 

basis, therefore, has been established for its claim for the delivery to it of 7.5 million shares 

(or for the 8.5 million shares granted to it by the court a quo). 

 

The learned Judge in the court a quo ought, therefore, to have found that 

NSSA had not proved its claim and ought to have dismissed the claim with costs. 

 

The appeal is accordingly allowed with costs. 
 

 
The order of the court a quo is set aside and substituted as follows: 

 

“The Plaintiff’s claim is dismissed with costs.” 
 
 
 
 
CHEDA JA:     I agree 
 
 
 
 
GARWE JA:     I agree 
 
 

 
 
Costa & Mudzonga, appellants legal practitioners 
 
Sawyer & Mkushi, respondent’s legal practitoners 
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